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BN % Z EEH AR R FEE HEE B ET AR R 2B fok
P& S I 8 E A kB H R IE B A P HEE E 2 BVINEDE (FEEEREDE)
MEE FEFE N THEBA A - LB RHA R ES = AR
&2 (de jure director) ~ & &S (de facto director) K& T-#EZE (shadow
director) - IAHE s 2 T EE EATEESEREL ) AEELES W 'H
PR EEENEECE ) SR TEEIEM -

NEVEREBIEAT BEEEEHEEELUERE LEERR - Ot—K > BEE
AIDEE TR T REAR L 2P MEEE L TEERRE - s b
HENEECEHEBENRN AT  BXEESZINZIESE -

b IR {4 S L R AR IR T 5 5 P I 7%
B H RS E R Wk BB 2k d TEEHID el Tl
A AR BR R (SR 369 7 4 B T BT T A A
78 Rtk B BSCRATIAS 23 (2 1 B EEE 8 I - =R » [
0 LR T RS RN E Z ER > Hh s — R B R R
SRR -

TR Z BRI SR 2 - Fis TEE R EE LEERENAEES 8
fFREEs 23 Rz 1> HuRRZESRER It " EE , B RAEEZ TAEA, -
MZAERRAEE EABEAATA AR K - HIRITEEE - HRERS 23
ez 1> RIREIPHY ~ MR IRF ML - S 2 > T EENFE LRSI
s NEIEAFEIZEE A HTRE YA ZEEERS BN REAFEAEE
FEHEE T ERATRE SR AR TR R A FHE A ARARETRE
{ERF - JRIEELA FIEEE = NBIR SR - (8> T EEAEE LES AP RHA

¥ EEYSEBIERE Y s o BB R R 2 A« B Tt A BUR S RIS
ZHE - BRI AR, - TR -
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WESEZRAL M BT - EEMEEE - R EWET Z AR A E]
EE 8 IR M TESNFE LEFHEE LA AFRRE A HR(EHEEA
HAEmM - FrLirE 2 TREIF- TR - b iR R By AFA
F 8RS LIHREFER /AT  HEGE=IH=AERNE TJEES, - Al
FE FEENE TEREORUA T AT AR EA e - 2800 /£ T JEE
T EAR LEETACBEEZEMEET  REDIRE T AE A AERZIN
Haaf{E ? it HEFRENMELEENSEE LR TER SR IARE
FEFEAAMEEZ TEE,  UF > BELEERETERELL T EE ) FA
MHEZENEE T M SRR S > WEAKEE LEE T
HEVREEAZE

A E ST TESENBEE LERL T EES ) > AIEEES - AREDA
ELVEE FEERR AR THENEE FEFOAE SRR FE SN
[FZEEME - (HEMEAE HES TEENEE LEFENWEL I EFES -
MAJRES [ TR E N EE FEE M) 1A~ 275 - MR e bRy
(AHNILEBRE TR ERE ) -

Kikse T HE B 2w T M R A E G 2 - 78 23t B AT
DA T EH B A 0B S M ER F 52 = BV R IR R 2% 404t e 1 S oo <
#he N SMEENRES  BGREET  BEAEIE IR AT AR 2T EHETE
AR B S S FRMNE - ERENILE > BINIBCOEZ FHEN N (£E
HAEHAENESE 369 2 2 55 2 THAV X A Rysr T E S 2 E FRIRE - IE— 180
(A E AT F 3 MERBRELENEE - © NEAENZE > TameEE
EFRIGY T EE S RIEDE LS EIDE AR LA Bl s AR
il DU AR o

s HPAREAZ #RAED A - HEHER M BCUE LR
LLiEH 2 the Companies (Particulars as to Directors) Act of 1917 ; {Hz% #4za4E A8
FHYE T IHRIBEZE 1980 £\ E]3E (the Companies Act 1980)% -

I 2006 N\ E]7E (the Companies Act 2006 » [Nf% the CA 2006) - section
51(1)REEDFEZHIE » e FEEEE R | A EFEEEEE RS A
172 N (In the Companies Acts “shadow director”, in relation to a company,
means a person in accordance with whose directions or instructions the directors of
the company are accustomed to act.) - £A—fkE =5 > the CA 2006 HIFR EFA section
250 : "FrREEE A S EAMEE E BT 2 AR s EESE AT, (In the
Companies Acts “director” includes any person occupying the position of director, by
whatever name called.) « 3 » BEEI AN E A E B R T E BRI T LUES -

BN/ DL (the Corporations Act 2001(Cth)) > section 9 27 $7 %0 /7 =L B0
AARE - 3ZiERE? $HEX ;- ST HEZESR TIREEEZE

% See Chris Noonan and Susan Watson, The nature of shadow directorship: ad hoc statutory
intervention or core company law principle? J.B.L. 763, 765 (2006, Dec.).
% W EEHFE > BHEET FEERASIEN - See Stephen Griffin, Confusion surrounding the
characteristics, identification and liability of a shadow director, Insolv. Int. 2011, 24(3), 44, 45.
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B WEEEE FPTESEBB AR ESREEERL A S & F 2MBTREZA
(the directors of the company or body are accustomed to act in accordance with the
person’s instructions or wishes)® o [LEA —EHMEESTE - B4 o M EELIE
Wt T T EE ) NPUES - MR T S B R E S (& R
BZES  [FIRFAESF ARG UGSNAE DR Z - FEESEEA T A E - 5B
T EBEREE LEFERN TIREE ) K - B BNAENE wishes HY
X directions » BLEEIEFSA A - HILEGIIEEEY FHERA G ERGM
TR 7 IR PR AR A o SN A SLEME—— R T HEE Y 2%
7> section 729 Fh/ABHE IHE AN BB - AHEA R (A0 2 RV PRV > ZR
StBH - PR E S ARG EE o W59 section 9 ARAEE Y EFRFE -

PRI EL (the Companies Act 1993) {5 —fH e SR EFAVARE T2 ©
PRHNIPEPRAE EFFATES ARETTE - B2 RF Py
H83 ¥ HEZEBEMNATNERE - MEARBLEMEFEIRYE - 4PEHEA AR E
R =R ROCAMERYIHAR - 5 2 WIRFTA AR —REE 2R EN
WHARE TESE - EIL > HEEFR= A @ <) In this Act, director, in relation to a
company, includes—...(b) for the purposes of sections 131 to 141, 145 to 149, 298,
299, 301, 383, 385, 386A to 386F, and clause 3(4)(b) of Schedule 7,—...(ii) a person
in accordance with whose directions or instructions the board of the company may be
required or is accustomed to act...”(section 126(1)(b)(ii))(if sections 131 & 141145
% 149-298-299-301-383-385-386A % 386F, k7 Schedule 7 52~ clause 3(4)(b)
HEEAIN S EREE R EOREE B REa ST A T R A J)(H
T2 FF atdiEeY > T2 KBS FE) o AT ATEHATLER
PN FEFARCR Z AT A s &S EM 2 o TRy — B fwiE
BB AR RAT B RS o ARG TR E RSB R s T 55 - (A PE R 2 FR e
AILGRD > EEGEEE AR RSSO AT R Z N AFEESE a2 HE
BB LT TESE -

Gre B={ERR 2 AN st FESBHAFES (NHESEE) BA—E
28] HES (WHESY) BEEHERESS - L—E R Ehha i
TEZ AR - BeE T1EE L BPEE - — RIS TRIEEREEA - BLE—

¥ Section 9 JYgh/ATEE EATEH Y LR EE R - SO ARESE Y seRERA
T
“director of a company or other body means:
(a) a person who:
(i) is appointed to the position of a director; or
(ii) is appointed to the position of an alternate director and is acting in that capacity;
Regardless of the name that is given to their position; and
(b) unless the contrary intention appears, a person who is not validly appointed as a director if:
(i) they act in the position of a director; or
(i) the directors of the company or body are accustomed to act in accordance with the person’s
instruction or wishes.
Subparagraph (b)(ii) does not apply merely because the directors act on advice given by the person in
the proper performance of functions attaching to the person’s professional capacity, or the person’s
business with the directors or the company or body.”
% See Lynne Taylor, Expanding the Pool of Defendant Directors in a Corporate Insolvency: De Facto
Director, Shadow Directors and Other Categories of Deemed Directors, 16 N.Z.B.L.Q. 203, 210
(2010).
39


http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM320657#DLM320657
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM320680#DLM320680
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM322314#DLM322314
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM322321#DLM322321
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM322323#DLM322323
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM323252#DLM323252
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM323259#DLM323259
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM323263#DLM323263
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM323554#DLM323554
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM322314#DLM322314
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM322321#DLM322321
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM322323#DLM322323
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM323252#DLM323252
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM323259#DLM323259
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM323263#DLM323263
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM323554#DLM323554

JE FAME AT R LA ER S HL A - NPTt Rl an SRV EAS B = Rl ? B2
e AOTRAT - FETHETZ B e S REEr <  BLtt - =% 2 10EGE A
SR E—RRAVE SRS (advice given by him in a professional capacity) “R{FEZH
H[E A (section 251(2) of the CA 2006, section 9 of the Corporations Act 2001
(Cth), section 126(4) of the Companies Act 1993) - {H EL[t] SR 4RI IRAFERY o 2ELL > =
FEANFEHN R L E 52T EH = F R R =LA B 2 FL58% - Rt » T2 FF RN K
HFERA B 8 ERENBRHEATEZ S -

AR T ES 2 H) - DL Secretary of State for Trade and Industry v.
Deverell®® 5543 /K 281 75 BT 852 - 4£ Deverell 27 & » €841 22 (5 Re Hydrodam (Corby)
Ltd" P > Millett J 5t T #E EHRHNEE  EHWT

“A de facto director, I repeat, is one who claims and purports to act as a director,
although not validly appointed as such. A shadow director, by contrast, does not claim
or purport to act as a director. On the contrary, he claims not to be a director. He lurks
in the shadow, sheltering behind others who, he claims, are the only directors of the
company to the exclusion of himself. He is not held out as a director by the company.
To establish that a defendant is a shadow director of a company it is necessary to
allege and prove: (1) who are the directors of the company, whether de facto or de
jure; (2) that the defendant directed those directors how to act in relation to the
company or that he was one of the persons who did so; (3) that those directors acted
in accordance with such directions; and (4) that they were accustomed to act. What is
needed is, first, a board of directors claiming and purporting to act as such; and
secondly, a pattern of behaviour in which the board did not exercise any discretion or
judgment of its own, but acted in accordance with the directions of others.”

{ At FIPREE 5 (e DAECA ARA EE SR > SRR T H R B B 24(E
B (EERT) - B T RSN NRIES bS Ak i E ¥ (BITAREE
BREEEES) 2 &L N FamER TESHCOCHATF ENGER
HENEZES  GAREEL "1 Z28% - Wit F2&EL > FELES
MR AR R EE » B FESERiO At hEE ™ -

HERX > g FHEBEHAFEFRZHTRE 7 2 o2 412 FF4  (dominant
and controlling influence) » HA2 & T ] i & A A Higmeian S R A =&
SN EEEIAEY o RE > T EEA AR HTAEE (AR D IES
VST ERACIIE 2 6

BE U TERINRENAFEEE irh T RETHEZET - ks
EHREZTEEREGTIEINGOR  EFFAETHESCZEE RS
(The reference in the section to a person in accordance with whose directions or
instructions the directors are “accustomed to act” does not in my opinion require that
there be directions or instructions embracing all matters of the board. Rather it only

% [2000] B.C.C. 1057.
1007119941 B.C.C. 161, at 163.
101 See L.C.B. Gower, GOWER’S PRINCIPLES OF MODERN COMPANY LAW, 5th ed., p.144, 1992.
192 See Stephen Griffin, supra note 4, at 45.
193 Ultraframe (UK) Ltd. v. Fielding [2005] EWCH 1638 (Ch.) at [1272]; Re Unisoft Group Ltd (No 3)
[1994] 1 B.C.L.C. 609, at 620 (Ch.).
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requires that, as and when the directors are directed or instructed, they are accustomed
to act as the section requires.)*®*

i I B VB AR (WA 1875 | (accustomed to act)
MIRETE) « 5 2 > —REUETTT R ZHHE R A e LU S BT 2 AR
EE A P THESY ) S AR Z A AE 2 TESE - NG
M —iHE LSRGy TESE 5 BE LA REE S THEEE > Hik
RO TS BRI By 2 AT Ry IR R 3807 -

Deverell =%1% » g FHEBZ ERELEL  MHVERTREE L rEE
JEE FEEEZEREEEM - 0 F TS BN =BT 2 5
SR U A ENE R EAMEERSE - BFEAEERRKEZE (the Company
Directors Disqualification Act 1986 » f& the CDDA)'® K HifzE% (the Insolvency
Act 1986) - Deverell ZEFfih# Ry i 5 2 AR R » JREIE LB 5 THELED £ [AARE
BEEEW R THEBRRE AR E GG TEE—FM A A -

Morritt J £2 R [E DAFE S S 2 e - TEREERE © SA0 R3]
ZREREE )  TRETEEEOONERIERE | - T TEBEANANSEE
B2 w7 | & "advice 2 B]gEREK directions &% instructions | & o

PRIt - HEEEE 1T Deverell 2514 » 87825 Tt S/ DA S HH 5 A B
i E G A G IR G B I S e B ST TR E —E B
HEMIREY F PR D 2 At EN TR EE FEE BN H
REEARNY - H B SERBIA S 2 28 ) » e E i fI s H & Rs ) - R
Deverell 2 {6 » H{dif s S @ fmeiZeh 72 ALY o] RE R E it > #5540 H Y -
BB E RIS T FE R 55 - B EEEEE S s EEe =
R BT A T R ) R EE] » /F Ultraframe (UK)
Ltd v. Fielding Z& » JEEFR » SIS FHEEAKE » B E BN SRS
HRE  HLER P FEEF T IDEBCRYIA » e R E" .

18 bt SR R NG B 7 AR O B T e R S R R R R A
0 RMESTE R REDES T RS EEE - AR ik
5|48 HEFE L EIEE FRYEESTE ~ HRECEE o (H DSBS - D25
Deverell ZZ27 il » 41 Hydrodam S5 %2¢F 2 225 » JNEN - LT EBEH N\ GEEg
BT R e > 8 BT 2 )y - RESELERS » B A 3 < e

104 See Australian Securities Commission v. AS Nominees (1995) 133 ALR 1 (FCA) at 52 (per Finn J).
BB HA R B A S FEE 20T - (I TR FEBAEEH ZRET) - ks
Secretary of State for Trade and Industry v. Deverell FF5|F -
15 See D.D. Prentice and Jenny Payne, Directors’ fiduciary duties, L.Q.R. 2006, 122 (Oct.), 558, 561.
Also see Ultraframe (UK) Ltd v. Fielding [2005] EWHC 1638 (Ch); [2006] F.S.R. 17 (Ch D) (per
Lewinson J. at [1276])
0 HRAN TR S SR M e A F) 2 SOS % RS BUERE A TR H 118-131
2008 4E -
197 See Stephen Griffin, COMPANY LAW: FUNDAMENTAL PRINCIPLES, 4th ed., pp. 291-292, 2006.
108 [2005] EWHC 1638, at [1270] et seq. JEJI7[E > see Robyn Carroll, Third Party Liability for
Corporate Activity: Recent Developments, 26 U.W. Austl. L. Rev. 328, 349 (1996).
1% SO A B S AL A 5B BB R HOM 2 FEL4E - See Lynne Taylor, supra note 6, at 210.
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2 NFE - B EEEHEEMNR FHREETFREES ) ELTESEZVEL
(ERRTEN: - AT REE BRI A TR R T A F 2 T H RS - IUARTTE
AREZEE » BHWT -

BEITIA RS TR T BRI 2 S RB R R > A5 ~ O S P R 2 A
SRR RS - T E A TR S I - R R AR HE e
NERDGEEBERIAFZ NS MHEEEBEE (40 Deverell iy H) - &
TEEME Z ERER > BERIROA R B RBEIRMITER RS
A BIRELL MRS 2 AR GIEHIECM AT R &H HAVRAILIE &1l
IRAFZ EER/HMRMELL - & > TEECHHERIHZBEERE  E5g
BEIEHIE S WP R B 0 (HIE A B T EHE A =R
T HERBMARNGERE EREFIAFZAE - MHFEEEHEE -

WA LA R T 1 B 2 TR EIIR 25 )N - 4 RS TR
F BT B A RS EFSE 2 ARRE S MBS A EHERIVE T EE L
HilE - Zo— > HUARY S T AR A AR B TR M Z R T B N A A
17 o BBEIERHT - MERKENEFHEBR "R F ) R - —EHRINEAN
HEZHBNERM B CESE ARSI Z N /RS T ES
Z IR RR FH I — e -

BE - BAERE T TSI, o BRI 2 TR (PR S A R
EEGRERENATAESEE)  ERETETR (EXEGEES > LIATE) -
HHEE G TH)  ERITEZAN (REEEZERESITAER) F5H
ZBRA PR - PR (RS S > BRI ET]) BITTHELEEARIEN -
HEw B 2T R/ EBGEREENNRET R B TES BT
ME2 EREEEYTEBRRNEESR  (YEBILAE e A
FIEFENEE NEIECMWESGEEE TR ST R EZ N e TESZ

SRYN
\%m o ©

HOER THEHEE ) Bl R EDERTRE 2 R ean S A A E 2 RS EEGy T E
FFE R EBHETEE BT ? G TEEZP AR ? EEAESNEHR E R
Fik L BRGHEM > WBUESARAE? - W35 1LAR R LIMNERCCE A - 5 HEy
FR GRS ERUILEMEA - 125 IMNEUAH] - BREEEER R AR TR A TSR
e A ke - BAERCE BRIV > KIS N > DI T EHE
Pl R DM E - E&E - EHABGREE ZERNIMNER A TSR T
NEIZ T ER R EELENE - fEH= -

HELE > 5 B RS STHAEMME L NE - BE D EEEBUAE FEEFR
M T ESUASTE HRERATEA B R0 — Y TR e
THES-

HO R B B AR R R BB o T SRR YN Fr s o AR P T AR
A - e R I EIRBLARTSCR - IESIAE S i HLk BOAERARRE -
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L «A legal personality may be appointed as a director.” French Code of Commerce, art. L225-20,

para. 1 -
12 French Code of Commerce, art. L225-20, para. 2 ©
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13 «“On their appointment, they must designate a permanent representative, who shall be subject to the
same conditions and obligations and who shall incur the same civil and penal liabilities as if they were
a director in their own name, without prejudice to the joint liability of the legal personality they
represent.” French Code of Commerce, art. 1L225-20, para. 2 °

14 “Should the legal personality dismiss its representative, it must appoint their replacement at the
same time.” French Code of Commerce, art. L.225-20, para. 3 -
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(2) ~#FHoEpp

BN BEEIF SR TRL SR & (B (i 38 (shareholder primacy)'® st e
Bfr ¥ (director primacy) fifE4f— 2 5, o SEBIER > £ MY RS
AL ELMN 2N E]ZE (Delaware General Corporation Law » DGCL) [z a% INEPERE AR > &
FEHR ) P SBT3 - AN TIELIS141@)F iR E B e
I EFREME > ZIERE R EREMRILZAE » HEEERERES
FE(TEIRE ST 2 RMBAT °

¥R » SRR A ENAIA BR RSB £ 52 A FREIHRER 2 kst
NFEIDERRRE Z o DI 2 A FiEE =R A (The Companies (Model
Avrticles) Regulations 2008)' %5 Ll Bzt « LiEHan S (Kl 2006 4EAF)E
(the Companies Act 2006 » [ the CA 2006) section 19 - FZREMAEAT - FRAIF 47
ARSI EFR AT (private company limited by shares) ~ #. AERETRAE
(private company limited by guarantee) k2 KAi/\E] (public company) % E—FEfE
#HFEAR o FEIERE AR E A TR Bl M ERR - EESER G KA
H 2B B A F O ER - (HEEEE AR iR - RS R A E R
TR BRIEZ A FIEN H T 2 A2 T I S 2 A > e - i s
Rt E R GG DB EFTE NSRRI FE P aE AT
B &I R ENN  EEA A —UNTRZAE - BULFER - BEERIRMGL
Fralhed o TR EKES R/—E 21T R BFEFREAER - BReaCER Bl 75
WEEARTER - HIBE B RS AT B 2 1T Bl - Rz g™ .
The CA 2006 i RutFERMER TLURE > &l EEHEBRER (exclusive

0 R R G EA EE T AEE RN > —H AT B WA SRR B S
T AN ZREREEDRRE /T - ISEETNESRE - 5SS EHEL
Al N2 e R e K5 & LBy BUAE] 2 H & B (L AR - See Stephen M. Bainbridge, Director
Primacy: The Means and Ends of Corporate Governance, 97 Nw U. L. REV. 547, 573 (2003). ARH=E
TRERE > FSRITEIER (2007) - (EUBSHTRIEIER— AR S EENEAME - 8 1A
ERRESE > 93 1 » H 158-160 ; ZMENE » A ENEMERELAASE (1) - JTHE - H 80-83 - 2009 4 -
121 See Stephen M. Bainbridge, Director Primacy and Shareholder Disempowerment, 119 HARV. L.
REev. 1735 (2006); Iman Anabtawi, Some Skepticism About Increasing Shareholder Power, 53 UCLA
L. REv. 561 (2006), etc.
122 See Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985); Unocal Corp. v. Mesa Petroleum Co., 493
A.2d 946 (Del. 1985).
'%°S.1.2008/3229. [iAH A4 H 2009 £F 10 H 1 H#EAERY -
124 Section 20 (1) (the CA 2006) provides: “On the formation of a limited company—(a) if articles are
not registered, or (b) if articles are registered, in so far as they do not exclude or modify the relevant
model article, the relevant model articles (so far as applicable) form part of the company’s article in the
same manner and to the same extent as if articles in the form of those articles had been duly
registered.”
¥ BRI AR P E AR IR G o s R LA BRI g s E RS 0
INEFEE IS A H A - See paragraph 7 of Schedules 1-3 to the Companies (Model Articles)
Regulations 2008.
126 "See paragraphs 3 and 4 of Schedules 1-3 to the Companies (Model Articles) Regulations 2008.
127 See Peter Loose, Michael Griffiths and David Impey, The Company Director: Powers, Duties and
Liabilities, 9" ed., Bristol, Jordans, 4.3-4.10, 2007.
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RIS SR B AL FUN Z SRE A AT A > RSB FIR R e i i ZIRRE - 725
B el G B i TR E B (B B A HARES: AR &S
AEHETEERTRE - SRR EHEERIRZ B RS KE
FEHEE - BREAAEZEK -

PAFEEACHE(T AT (staggered board) {3l » SERIEEHE A] DL /F Rst BHE B g
B FF BB HEREAZEE 2R - EREAGTIEZIER £ 1B
BH BT ARATR ATRE HFR I — I - FELITEEER, (poison pill)™ 7 fgiFH B

2% Seeid., 4.14-4.15. EUEMHIPZREG A « JRE - B EAR R AL TR o
129 See ss. 314-317, the CA 2006.
B0 REERE B R R - TR BERSHTE SR BOE S A TR EHEEY
BE > AIHEEEAEE 2 AREREEEERNT2EE - B2 758 (2005) - GaiEM®
SRHIE 2 B ge s A R e IR BB USRI TR A BNAS 2 Frid— i I A E 7 ik
AU R OCEE 0 H 418-419 > &b JTtlE - HEHEEAENESE 202 (REE AEFON 1 TR
e Ry o\ E A B e 2 EVHR R M Ry Bt e R R IR > S K B A > DIE IS T T E g RN e
B BERR S BUTEIEAENETYHE E BB EIE - AT AR S BT A B B R & 2 A TR R
WigE/ N > DRI EEFEA] > SO EKBHMERE SR | o D P REESSEMCES - 5F
SRIF T (2002) > (SEGHEALERE - B HIASGE > 838 > H 77 RN B A ENAS
202 .2 Sl AR HAREREY | BB E B 2 R - S R SO N R SN A A -
FSRI T ST (2005) 0 ANELEH 0 2 BN H 266-267 0 &b JtiE o BREUPILREREE o RILUAEE
SUEEFE 2 FRE Ry HIETIESE > MRS RIS G > HIBEES R - ENKE 2T ERTE
BEh EFS(E A E A - sHSRIZEE (2008) - BIRAEDE > BEET 4 ki - B 191-192 - 375> &b -
EAbK  WZEU (2006) 0 " REEAL IS FEE BRI E | Z T InE R g R SR
B2 G REEREE > 356 11 0 H 293-299 - JVE B2 M [EI S SR G HEFR IR 4R /5N B10E
5 202 iR Z AT LMEIE 2 JRIA - B 5 R R A R ek e M e 2 FERE R TE > T8 i
TR\ Btk - A2 5 (2005) - B ER & 2 fEIR Rk R e - B HoAE 3 = > 27 1 -
B 74-75 ¢ AN RIAESBEEM TS - HRATNES 202 (BHER B E S8 2 2% 1kt
{2% (2006) » EHREGTHAEM: Y T2 iAHERE — SCSHEThAE > o LB S Bt 2 385t > &
KIEEmEs > 356 LHE > B 171-176 - fxi% > HEEDEBIAENE R ERES S E S AH
B IE R JRED AN ELA E e E R 2 HIE QIR g N R e = e
BRIELZ A1 R (1 B B e FE A % BT T R AR B e i BT 2 P - s SR E 4 (2007) >
R G EIE 0 H HIAEHE - 56 ] » H 24-25 -
31 See Lucian Arye Bebchuk, The Case for Increasing Shareholder Power, 118 HARV. L. REV. 833,
852-856 (2005).
2 RECEE > fRRE (63.10.14 KL 26503 SEck) ¢ T WA AR AT EE S ANERAEH 0 K
INEIESR 192 [RIAE » (4N FI R MERCEEETE - WRENESS 195 2 HE » (LR T4
FEHZF 2227 3IRACTPEFLIA  EZHP-EH> PEFERE2Y > p AUE
Bz ERL €E i - B BEAEMAENENEASE 197 (REHE AT > 55 201 (RESEAHEET
B ENE e EE T EU R R EE TR - a F R sa B - A §E
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A S B ARSI LR & ZHEIR - (R R L R B F R R g iR = o]
BRI -

WEDE T » EEERGRCR G ZIE DA - EREUCN R BRI
Z— > HEFIZBBEGT L SR - RE EIRRAEEE N 2R A% BERE R s
SRR Z SR SR A = BCRAENF RS - B s s 2 T8, - (HPAE
Vi oy EERIRCEEE Z HV B R E TGS A =R 2 RaaRAE I —HIE
R D ELARIZ B ZAEE HAT > BERDIFEAEE -

S5 > B [ HER SRR ZHE R SR s NIl - JBSE BRI
R Z PRIECL B SR R S - 280M > BN Z&F - AEEFTiRAEZH
BAEHNE T 28 - SCEFEETE A AR T -

AR AR - IR ER S BlE 2 BEARBUR T DU - FE e BRI T
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Section 10(b) & Rule 10b-5 B[/ &6 75 A EAY—RC S FERR R (general
antifraud provision ) » FiE 2 Fy + B8 IE(T e A\ B BEEE A T INFE R 7% T E.
SEY A BEEESAL BT 2 Bt 0 AR EEE  E E A R Fi’ff/—F {5 R e B0 ER 2
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PR T EEGENT: > BGRE5 K BT 2 8% Ry NI =Fdf 7% (1) SERMEATTE
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TEETEAT R - 7% SREHOEE) - ST AR T e iR &> -

WO ESRINDAGINE RS (1968)  TAREAE 0 55 57 B4 20 1 > EH 1074 -
T SEHSRTUABTER S - AHEE 196 0 B 1078 -
1% See Tomoko Akashi, Regulation of Insider Trading In Japan, 89 Colum. L. Rev. 1296, 1297-1298
(1989)(“The SEL, adopted during the Allied Occupation, was modeled after American securities
statutes. ...... Article 58 of the SEL, a general antifraud provision that carries a maximum penalty of a
three-year imprisonment or a fine of not more than three million yen, resembles Rule 10b-5
promulgated under the 1934 Act.”)
% ESRMREY  BHELHE  MEEATERBEA SIS SELS Y > H 526 > 2003
$4H%J4W<F&l%ﬁx%ﬁ*—+%1%%%¥lRmum5ZﬁEJ)
20 See 15 U.S.C. §78i:” It shall be unlawful for any person, directly or indirectly, by the use of any
means or instrumentality of interstate commerce or of the mails, or of any facility of any national
securities exchange ...... b. To use or employ, in connection with the purchase or sale of any security
registered on a national securities exchange or any security not so registered, ...... , any manipulative or
deceptive device or contrivance in contravention of such rules and regulations as the Commission may
prescribe as necessary or appropriate in the public interest or for the protection of investors.”
% See 17 C.F.R. §40.10b-5:” It shall be unlawful for any person, directly or indirectly, by the use of
any means or instrumentality of interstate commerce, or of the mails or of any facility of any national
securities exchange, (a) To employ any device, scheme, or artifice to defraud, (b) To make any untrue
statement of a material fact or to omit to state a material fact necessary in order to make the statements
made, in the light of the circumstances under which they were made, not misleading, or (c) To engage
in any act, practice, or course of business which operates or would operate as a fraud or deceit upon
any person, in connection with the purchase or sale of any security.”
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202 425 U.S. 185 (1976).
2% 1d., at 195-198.
2% 1d., at 214.
205 551 U.S. 308 (2007).
206 |d., at 318 n. 3 (“Every Court of Appeals that has considered the issue has held that a plaintiff may
meet the scienter requirement by showing that the defendant acted intentionally or recklessly, though
the Circuits differ on the degree of recklessness required.”).
27 See Ann Morales Olazabal, Defining Recklessness: A Doctrinal Approach to Deterrence of
Secondary Market Securities Fraud, 2010 Wis. L. Rev. 1415, 1424 (2010)( Recklessness “has
sometimes been described as ‘a lesser form of intent’ rather than a ‘greater degree of ordinary
negligence,” or ‘as a mental state apart from negligence and akin to conscious disregard.””).
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